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OPI NI ON_AND ORDER

Ronal d R Lagueux, Senior United States District Judge,

Plaintiffs, Richard, Nancy and Elizabeth Forest, present
this Court with a nmulti-count conplaint against two sets of
defendants. The first set of defendants includes the
Pawt ucket Police Departnment, the City of Pawtucket, John
Cl arkson, Scott M Feeley, George L. Kelly, IIl, WIIliam
Magi I |, and Dennis Smth (“the Pawtucket Defendants”). The
second set of defendants includes Jeffrey T. Montella, Gai
Montel l a, and Charles Montella, (“the Montella Defendants”).
Plaintiffs claimthat this Court has jurisdiction based on
their assertion of a federal question and diversity of
citizenshi p.

Plaintiffs® Conplaint contains eleven counts. |In Count
|, Plaintiff? Richard Forest, (“Forest”) alleges that the
Pawt ucket Defendants violated the Fourth Amendnent to the
United States Constitution by arresting himw thout probable
cause. Count Il alleges that the Pawtucket Defendants
violated the Fifth Anmendnent by engaging in arbitrary and

capricious conduct, decision-nmaking, and policy. In Count

2Nancy and El i zabeth Forest’s only cause of action lies in Count
VI, a state lawclaimfor |loss of consortium The § 1983 clains are
asserted solely by Rchard Forest. Therefore, for purposes of this
decision, the Court will refer only to Plaintiff, R chard Forest.
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11, Forest nakes a state law claimfor intentional infliction
of enotional distress. Wile the Conplaint is unclear as to
whet her this Count relates to the Pawtucket or Montella
Def endants, this Court assunes that the Conplaint refers to
t he Pawt ucket Defendants. Count |V alleges negligence by the
Pawt ucket Defendants. Count V includes a claimfor malicious
prosecution agai nst the Pawtucket Defendants. |In Count VI,
Plaintiffs Nancy and Elizabeth Forest allege that the
Pawt ucket Defendants’ conduct caused themto suffer a | oss of
consortium Count VII® presents a claimfor punitive damages
agai nst all Defendants. Counts VIII through XI present state
| aw clai ms for negligence, defamation, abuse of process, and
interference with contract rel ations respectively against the
Mont el | a Def endants.

Forest’s main thrust is against the Pawtucket Defendants
utilizing 42 U.S.C. 8§ 1983. He argues that the Pawtucket
Def endants violated his rights under the Fourth and Fifth
Amendnments to the United States Constitution by arresting him
wi t hout probable cause. This matter is before the Court on

t he Pawt ucket Defendants’ notion for summary judgnent. They

Plaintiffs’ Conplaint nunbers both clains for |oss of

consortiumand punitive damages as Count MII. For present purposes,
the Court sinply assumes that the latter is m snunbered, and shoul d
read Count VII. That is the punitive danages claim
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contend that they did not violate Forest’s constitutional
ri ghts because they arrested Forest pursuant to an arrest
war rant based on probable cause. Alternatively, the Pawtucket
Def endants argue that there is no liability on their part
because of the doctrine of qualified imunity.

This Court is persuaded by both of these argunments. The
Pawt ucket Defendants did not violate Forest’s rights under the
Fourth or Fifth Amendnents because they conducted an adequate
i nvestigation and secured an arrest warrant based on probable
cause. In addition, the doctrine of qualified inmmunity
shields themfromsuit on Forest’s 8 1983 clainms. Therefore,
this Court grants the Pawtucket Defendants’ notion for summary
judgnment on all counts against them (Counts I-VIl). The Court
expresses no opinion on the viability of the state |aw clains
asserted against the Montella Defendants because they did not

file a nmotion for summary judgnent.

Background and Procedural History
In considering a notion for sumary judgnment, the Court
must view the evidence in the |ight nost favorable to the

nonnmovi ng party. See Springfield Terminal Ry. Co. v. Canadi an

Pac. Ltd., 133 F.3d 103, 106 (1st Cir. 1997). Therefore, this

writer presents the followi ng factual recitation with the



above rule in mnd.

Forest is a Massachusetts resident who works for the
Pawt ucket School Departnment. He is a full-time speci al
education teacher at Tol man H gh School and has held this
position for approximately thirty years. He teaches a “Life
Skills” class for children with speci al needs.

The City of Pawtucket Police Departnment enpl oys
Def endants, Scott M Feeley, Dennis R Smth, WIIliam Magil |,
and John Cl arkson, who act as agents, servants, and enpl oyees
of the City of Pawtucket as police officers. Forest sues each
officer individually and in his official capacity. Defendant,
George L. Kelly 11l was the Chief of the Pawtucket Police
Departnent and acted in that capacity at the time of this
incident. The City of Pawtucket is a mnunicipal corporation
within the State of Rhode Island and enpl oys the
af formenti oned def endants.

On January 24, 2000, the date of the incident at issue,
there were seven students enrolled in Forest’s Life Skills
class. One student, Defendant Jeffrey Montella (“Jeffrey”),
is the conplaining witness in this case. Cheryl Ann Lainhart,
a teaching assistant assigned to Forest’s class, was al so
present on this date.

Jeffrey was fifteen years old and a Rhode Island resident



at the time of the alleged incident. On January 24, 2000,
Jeffrey left Forest’s classroom and went to the school
principal’s office. Jeffrey told Principal Rousselle, that
Forest had touched himinappropriately during class. At
Roussel |l e’ s request, Jeffrey provided a witten statenent
detailing the incident.

At about 5:00 p.m that evening, Jeffrey and his nother,
Def endant Gail Montella, went to the Pawtucket Police
Departnment and filed a formal conpl aint agai nst Forest. The
two spoke with Defendant, O ficer Dennis R Smth. Jeffrey
gave Officer Smth a witten statenment saying that Forest
grabbed and rubbed Jeffrey’ s penis during class. Jeffrey also
stated that Forest had previously touched him by rubbing his
shoul ders and legs. Jeffrey’'s nother w tnessed this
st at enent .

Jeffrey' s conplaint was then referred to Detectives Scott
M Feeley and Wlliam Magill. They re-interviewed Jeffrey and
hi s nother on January 24, 2000. During this interview,
Jeffrey drew a di agram depicting hinself seated facing the
class at the time of the incident. Gail Mntella al so gave
the detectives a witten statenment affirmng that Jeffrey told
her Forest inappropriately touched himduring class and

conpl ai ned about Forest previously rubbing his shoul ders. She



al so stated that Forest had given gifts to the famly on a
prior occasion.

Detectives Feeley and Magill also interviewed Principal
Roussel |l e on January 24, 2000. Although he did not w tness
Forest touching Jeffrey, Rouselle confirmed that Jeffrey had
made an oral conplaint and given a witten statenment regarding
the incident. The detectives attenpted to contact Forest and
| eft a nessage on his answering machi ne at about 8:30 that
evening. The detectives reached Forest at about 9:10 p.m and
asked himto come to the police station. Forest declined
because he was unable to reach his attorney. At about 10:00
p.m, and after speaking with his attorney, Forest called the
detectives to say he would cone to the station the next
nor ni ng.

After receiving Jeffrey’ s conmplaint and verifying it with
Jeffrey’'s nother and Princi pal Rousselle, Detective Feel ey
prepared an affidavit in support of an arrest warrant.
Detective Feeley did not interview Forest, teaching assistant
Lai nhart, or the other students present at the tine of the
incident prior to preparing the arrest warrant application.
Detective Feeley’'s affidavit asserted that Jeffrey stated that
he was at Tol eman Hi gh School when Forest asked hi m where he

got his new fl eece jacket. Jeffrey responded that his nmom had



bought it for him The affidavit states that according to
Jeffrey, Forest reached between Jeffrey s | egs and grabbed
Jeffrey’s penis and then Forest slid his hand upward rubbing
Jeffrey’s penis until Forest’s hand cane off at which tine
Forest rubbed the fleece material between his fingers.
Jeffrey immediately left the classroomand went to tell
Princi pal Rouselle what had happened. The affidavit notes
that Jeffrey nmade an identical conplaint to his nother

Detective Feeley also included the fact that Jeffrey had
made previous conplaints to his nother about Forest. Jeffrey
had conpl ai ned that Forest rubbed his shoul ders on one
occasion and Jeffrey’ s upper thigh on another. The affidavit
al so states that Ms. Montella did not pursue these conplaints
because she thought Forest was just being nice to Jeffrey and
t hat Forest had previously given the Montellas a | arge bag of
Christmas gifts and a $50 gift certificate to Shaw s
Super mar ket despite the fact that Forest barely knew the
famly at the tine.

Detective Feeley knew but did not include the foll owi ng
facts in his affidavit supporting the arrest warrant. Jeffrey
is a special needs student and takes ritalin for attention
deficit hyperactivity disorder. Prior to this incident,

Jeffrey was not angry with Forest for any reason and stated he



had no reason to hurt Forest because Forest had been good to
his famly. Officer Smth had also interviewed Jeffrey and
found him credi ble. Based on Detective Feeley’'s affidavit,
Bail Comm ssioner Ernest Pratt found probable cause to arrest
and approved and signed the warrant.

Forest and his attorney appeared at the Pawtucket police
station on January 26, 2000. The detectives arrested Forest
and charged himw th second degree sexual assault. They then
referred the all eged assault to the State Attorney General’s
of fice for prosecution.

The Pawt ucket School Departnment al so investigated
Jeffrey' s allegations. On February 8, 2000, the investigator
sent a letter to the Superintendent concluding “[t]here was no
credi bl e evidence presented that Jeffrey Montella was fondl ed
sexually by Richard Forest in the Life Skills Class.” On
April 19, 2000, the Attorney General’s office declined to
prosecute Forest. Consequently, the Rhode Island District
Court dism ssed the crimnal case.

Plaintiffs presented their clains to the Pawtucket City
Council as required by Rhode Island General Law 8 45-15-5.
The Council denied the clains on Cctober 9, 2001. Plaintiffs
then filed their original conplaint with this Court on April

8, 2002. The Pawtucket Defendants answered the conpl aint on



May 16, 2002. Plaintiffs |ater anended the Conplaint and the
First Amended Conplaint is now the operative Conplaint in this
case. The Pawtucket Defendants seek summary judgnment on all

claims asserted against them This matter having been briefed

and argued, is now in order for decision.

1. Summary Judgnment Standard
The Pawt ucket Defendants noved for sunmmary judgnent on
all counts asserted agai nst them under Rule 56(c) of the
Federal Rules of Civil Procedure. Rule 56(c) of the Federal
Rul es of Civil Procedure sets forth the standard for ruling on
a summry judgnent notion:
The judgnent sought shall be rendered forthwith if the
pl eadi ngs, depositions, answers to interrogatories, and
adm ssions on file, together with the affidavits, if any,
show that there is no genuine issue as to any nmateri al
fact and that the noving party is entitled to a judgnent
as a matter of |aw.

Fed. R. Civ. P. 56(c). The critical inquiry is whether a

genui ne issue of material fact exists. Menebhi v. Mttos, 183

F. Supp. 2d 490, 498 (D.R 1. 2002). “Material facts are those
‘that m ght affect the outconme of the suit under the governing

law.”” Morrissey v. Boston Five Cents Sav. Bank, 54 F.3d 27,

31 (1st Cir. 1995)(quoting Anderson v. Liberty Lobby, Inc.,

477 U.S. 242, 248 (1986)). There is a genuine dispute over a
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mat eri al fact when the evidence is such that a reasonable jury
could find for the nonnoving party. |d.

I n determ ni ng whether summary judgment is appropriate,
the Court nust view the facts in the record and all inferences
therefromin the |Iight nost favorable to the nonnoving party.

See Springfield Termnal Ry. Co. v. Canadian Pac. Ltd., 133

F.3d 103, 106 (1st Cir. 1997). Where the facts support

pl ausi bl e yet conflicting inferences on a central issue in the
case, the Court may not choose between such inferences on a
nmotion for summary judgnent. Menebhi, 183 F. Supp. 2d at 498

(citing Coyne v. Taber Partners 1, 53 F.3d 454, 460 (1st Cir.

1995)). Summary judgnent "is not appropriate nerely because
the facts offered by the noving party seem nost plausible, or
because the opponent is unlikely to prevail at trial." Gannon

v. Narragansett Elec. Co., 777 F. Supp. 167, 169 (D.RI.

1991). At the sunmmary judgnent stage, there is “no roomfor

credibility determ nations, no room for the nmeasured wei ghi ng
of conflicting evidence such as the trial process entails, no
room for the judge to superinpose his own ideas of probability

and |i kelihood.” Greenburg v. Puerto Rico Maritine Shipping

Auth., 835 F.2d 932, 936 (1st Cir. 1987). Summary judgenment
is only avail able when there is no dispute as to any materi al

fact and only questions of law remain. See Blackie v. Mine,
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75 F.3d 716, 721 (1st Cir. 1996). The noving party bears the
burden of show ng that no evidence exists to support the

nonnmovi ng party's position. See Celotex Corp. v. Catrett, 477

U.S. 317, 325 (1986); Rochester Ford Sales, Inc. v. Ford Mtor

Co., 287 F.3d 32, 38 (1st Cir. 2002).

L1l Di scussi on

The Pawt ucket Defendants nmake two argunents in support of
the present nmotion. First, that probable cause supports the
arrest warrant issued by Bail Comm ssioner Pratt and therefore
Forest’s § 1983 clainms have no viability. Second, that they
are entitled to judgnment as a matter of |aw because the
doctrine of qualified imunity shields themfromliability.

The Suprene Court has instructed courts to separate a
qualified immunity analysis fromthe nmerits of a § 1983 claim
because a qualified imunity anal ysis does not address the
substantive viability of the underlying constitutional claim

Menebhi, 183 F. Supp. 2d at 504. Courts are to first decide

the applicability of qualified imunity. [d.; See St.
Hilaire, 885 F. Supp. 349, 354 (D.N. H 1995)(noting the court
nmust resolve qualified imunity claims at the earli est
possi bl e date after comencenent of suit). Thus, when a

def endant asserts the protection of qualified inmunity, a
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court may never reach the nmerits of the underlying

constitutional claim Menebhi, 183 F. Supp. 2d at 504.
However, there are certain cases where the inquiries into

qualified immunity and the underlying nmerits are intertw ned.

ld.; Morales v. Ramirez, 906 F.2d 784, 787 (1st Cir. 1990).

In these cases the qualified imunity anal ysis unavoi dably
calls into question the existence of a constitutional

vi ol ati on. | d. See also Cam | o-Robles v. Hoyos, 151 F.3d 1,

7-8 (1st Cir. 1998) (noting in sone cases, the qualified
immunity and merit inquiries overlap). Since this is such a
case, the Court will consider both the assertion of qualified
immunity and the issue of a constitutional violation.

A. The Doctrine of Qualified Imunity

The doctrine of qualified imunity protects governnent
officials perform ng discretionary functions fromliability
for civil damages if their conduct does not violate clearly
established statutory or constitutional rights of which a

reasonabl e person woul d have known. Menebhi, 183 F. Supp. 2d

at 498-99; Wjcik v. Town of N. Smithfield, 874 F. Supp. 508,
521 (D.R. 1. 1995). The doctrine attenpts to bal ance citizens’
rights with the need to protect officials who are required to
use discretion in carrying out their public functions.

Wjcik, 874 F. Supp. at 521. The general rule of qualified
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i mmunity gives governnment officials the ability “reasonably to
antici pate when their conduct may give rise to liability for

danmages.” 1d. (quoting Anderson v. Creighton, 483 U S. 635,

646 (1987)).
Qualified immunity is not a defense to liability.

Saucier v. Katz, 533 U S. 194, 200 (2001); See also, Menebhi,

183 F. Supp. 2d at 499. The doctrine preenpts determ nations
of liability by inmmunizing government officials fromsuit.
Id. As such, the issue of qualified inmunity presents a | egal
gquestion appropriate for this Court to decide on summary
judgment. 1d.

The threshold question in a qualified i munity anal ysis
is whether, viewing the case in the |light nost favorable to
the party asserting the injury, the facts alleged show a
constitutional violation. Saucier, 533 U.S. at 201. |If the
court finds the parties’ subm ssions denonstrate a
constitutional violation, the next step is to deterni ne
whet her the right was clearly established. [d. The
di spositive inquiry in determ ning whether a right is clearly
established is whether it would be clear to a reasonable
of ficer that his conduct was unlawful in the situation he

confront ed. | d. See also, Strail v. Dep't of Children,

Youth, and Families of the State of Rhode I|Island, 62 F. Supp.
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2d 519, 529 (D.R 1. 1999) (applying the above analysis to
determne qualified immunity). At this point, courts are to
apply a standard of objective reasonabl eness. Menebhi, 183 F.

Supp. 2d at 499. See also, Malley v. Briggs, 475 U. S. 335

(1986) (holding the objective reasonabl eness standard defi nes
the qualified inmmunity doctrine). A court nust make these
inquiries in sequence and a single negative finding is

sufficient to defeat a plaintiff’s claim Hatch v. Dep’'t for

Children, Youth & Their Famlies, 274 F.3d 12, 20 (1st Cir.

2001); FEusco v. Goodale, No. 02-264-P-H, 2003 WL 21960400 at
*5 (D. Me. Aug. 14, 2003). For exanple, if a court finds no
violation of a constitutional right, there is no need for
further inquiries regarding qualified immunity. Saucier, 533
U.S. at 201.
Constitutional Violation

Count | of the Conplaint raises Fourth Amendnment issues
stemming from Forest’s all eged unlawful arrest. Forest argues
that the facts available to the police officers do not support
a finding of probable cause for two reasons. First, the
pol i ce conducted an inadequate investigation and could not
reasonably concl ude that they had probabl e cause to arrest
Forest. Second, Detective Feeley omtted material facts in

his affidavit which were crucial to determ ning probable
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cause.
The Fourth Amendment requires that arrests be based on

probabl e cause. Sietins v. Joseph, 238 F. Supp. 2d 366, 375

(D. Mass. 2003). Probable cause, a predicate for qualified
inmmunity, requires a non-technical analysis exam ning the
totality of the circunstances. Menebhi, 183 F. Supp. 2d at
499 (citations omtted). Probable cause to arrest exists when
the facts and circunstances known to the arresting officer are
sufficient to permt a reasonably prudent person to concl ude
that an offense has been, will be, or is being commtted.

|d.; Mchigan v. DeFillippo, 443 U.S. 31, 37 (1979).

A finding of probable cause does not require an actual
showing of crimnality. Menebhi, 183 F. Supp. 2d at 499. A
court nmust find only a probability or substantial chance of
illegal activity. 1d. at 500. Probable cause to arrest may
be based on less than a fifty percent probability of the

suspect’s guilt. [Id. (quoting Nowaczyk v. Town of N. Hanpton,

No. Civ 97-635-JD, 2001 W 274775, at *3 (D.N.H Mar. 15,
2001)). One asserting the existence of probable cause

guar antees neither the accuracy of the information upon which
he reasonably relies nor the ultinmate concl usi on he reasonably

draws therefrom Roche v. John Hancock Miutual Life Ins. Co.,

81 F.3d 249, 255 (1st Cir. 1996). Although dependent upon the
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specific facts of each case, where there are no factual
di sputes, or if a court can resolve the issue based on
undi sputed facts, the existence of probable cause is a

gquestion of law for the court to answer. Bryant v. Noether,

163 F. Supp. 2d 98, 108 (D.N. H 2001). See Kauch v. Dep’'t for

Children, Youth and Their Famlies, 321 F.3d 1, 4 (1st Cir.

2003) (noti ng whether or not the facts establish a
constitutional violation is a question of |aw).

I n assessing the presence of a constitutional violation,
this Court nmust determ ne whether the officers had probable
cause to seek an arrest warrant for second degree sexua
assault. A person is guilty of this offense if he or she
engages in sexual contact with another person and if any of
the follow ng circunstances exist: 1)the accused knows or has
reason to know that the victimis nentally incapacitated,
mental |y di sabled or physically hel pless; 2)the accused uses
force or coercion; or 3) the accused engages in the nedical
treatment or exam nation of the victimfor purposes of sexual
arousal, gratification or stinmulation. R I. Gen. Laws § 11-
37-4 (2002). This Court concludes that the Pawtucket police
officers involved in this matter conducted an adequate
i nvestigation and made no know ng or reckless om ssion of

material information in the affidavit supporting the arrest
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warrant. In short, no reasonable jury could find that the

Pawt ucket Defendants violated Forest’s constitutional rights.

Adequacy of the Police |nvestigation

Forest’s first argument chall enges the adequacy of the
i nvestigation of Jeffrey’ s conplaint. Forest argues that
Detectives Feeley and Magill acted unreasonably by relying
solely on Jeffrey’ s conplaint and corroboration by non-
witnesses in determ ning probable cause. This Court finds
Forest’s arguments unpersuasi ve.

Circuit precedent is clear; the police may rely on a
victims information or positive identification to establish
probabl e cause to arrest absent sone reason to doubt the

victims reliability. B.C. R Transport Co., Inc. v. Fontaine,

727 F.2d 7, 10 (1st Cir. 1984)(noting that although not a per
se rule, a probable cause determ nation predicated on
information furnished by a victimis generally consi dered

reliable); accord Singer v. Fulton County Sheriff, 63 F.3d

110, 119 (2d Cir. 1995); Sharrar v. Felsing, 128 F.3d 810, 818

(3d Cir. 1997); Tangwell v. Stuckey, 135 F.3d 510 (7th Cir.

1998); Clay v. Conlee, 815 F.2d 1164, 1168-69 (8th Cir. 1987);

Goodson v. City of Atlanta, 763 F.2d 1381, 1386 (11th Cir.

1985). VWhen information cones froma victimor wtness rather
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than an interested informant, there is a presunption that such

information carries an indicia of reliability. Geene v. City

of Phil adel phia, No. Civ. A 97-4264, 1998 W 254062, at *7

(E.D. Pa. May 8, 1998). Permtting police officers to rely on
a victins apparent credible statenent to determ ne probable
cause is crucial, even when the victinis version is ultimately

proven unreliable. MWite v. Town of Marbl ehead, 989 F. Supp.

345, 350 (D. Mass. 1997). See Menebhi, 183 F. Supp. 2d at 500

(noting once a reasonably credible conplaint is made, the

exi stence of probabl e cause does not depend upon the actual
truth of the conplaint and the focal point becones the
officer’s knowl edge). A rule requiring the police to second
guess an otherw se coherent and credible witness in order to
seek corroboration risks inconsistent and unequal application.
White, 989 F. Supp. at 350. When the police establish probable
cause, the |aw recogni zes the need for urgent and deci sive
action and the Constitution does not require any further

investigation. 1d.; Kelley v. Myler, 149 F.3d 641, 646 (7th

Cir. 1998)(noting if an officer has established cause on every
element of a crinme, there is no requirenment he continue
investigating in order to test the suspect’s clai m of

i nnocence). The nere fact further investigation m ght have

reveal ed a contrary conclusion is not enough to make the
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of ficer’s conduct unreasonable. MWhite, 989 F. Supp. at 350;

Hotaling v. LaPlante, 167 F. Supp. 2d 517, 522 (N.D.N. Y.

2001). See Kelley, 149 F.3d at 646 (noting the inquiry is

whet her an officer has reasonable grounds on which to act, not
whet her it was reasonable to conduct further investigation).

Forest relies on Bevier v. Hucal and Kuehl v. Burtis for

his argument that officers who ignore readily avail able
evidence are not entitled to qualified imunity. Pls’ Mem

Law Supp. Objection to Defs’ NMot. Summ J., at 9. I n Bevier,

the Seventh Circuit found the officers’ actions unreasonable
because the officers failed to conduct any investigation and
had no evidence of the plaintiff’s intent, an essenti al

el ement of a child neglect charge. Bevier v. Hucal, 806 F.2d

123, 128 (7th Cir. 1986) (enphasis added). In Kuehl, the
Eighth Circuit found no immunity where the officers ignored
excul patory evidence negating the intent elenment required to

sustain an assault charge. Kuehl v. Burtis, 173 F.3d 646, 651

(8th Cir. 1999).

This Court finds both cases distinguishable. Detective
Feel ey had enough information to support probabl e cause
regardi ng each el enent of second degree sexual assault and was
not required to investigate further. Bevier, 806 F.2d at 128

(noting an officer who has established probabl e cause on every
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el ement of the crine need not continue investigating).
Detective Feeley had Jeffrey’s conplaint of sexual contact,
which Jeffrey’'s nother and the Principal verified. Detective
Feel ey al so knew Jeffrey was a special needs child who took
ritilan for his disability. Furthernore, Forest has not
presented any evidence to show that the officers ignored any
facts that woul d negate a charge of second degree sexua
assault. There is no evidence as to what the children or
t eachi ng assi stant who were present in the classroom but not
i ntervi ewed woul d have said.

This Court concludes that the present case is anal ogous

to Mutter v. Town of Salem 945 F. Supp. 402 (D.N H 1996) and

VWhite v. Town of Marbl ehead, 989 F. Supp. 345 (D. Mass. 1997).

Li ke Detective Feeley's application for a warrant, the
application at issue in Miutter relied on the victims

statements. Miutter v. Town of Salem 945 F. Supp. at 405.

The victim described incidents of sexual assault in detail and
identified and described the perpetrator. 1d. The detectives
knew the victimmade sim lar conplaints to her nother and
boyfriend. [1d. The Court found the |Ievel of police

i nvestigation objectively reasonabl e, decided the officers had
probabl e cause to arrest, and held that the officers were

entitled to qualified imunity. 1d. at 405, 406. In Wite
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v. Town of Marbl ehead, the police relied on the victinis
conplaint and did not interview anyone present at the tine of
the incident. 989 F. Supp. at 349. The Court noted that
credi bl e words describing “a coherent and dangerous narrative”
were enough to establish probable cause. 1d.

Simlarly, Jeffrey made a coherent and credi ble conplaint
that the police officers could rely upon to establish probable
cause. Detective Feeley had Jeffrey’s oral and witten
statenments accusi ng Forest of grabbing and rubbing Jeffrey’'s
peni s. Jeffrey previously made the sanme allegations to his
not her and Detective Smth, who found the child believable.
Detective Feeley knew that Jeffrey also made the sane
al l egations orally and in witing to Principal Rouselle.
Jeffrey told Detective Feeley that he had no reason to hurt
Forest because Forest had given Jeffrey’'s famly Christnmas
gifts and a gift certificate to Shaw s Supermarket. G ven
these facts, Detective Feeley had no reason to doubt Jeffrey’s
reliability.

Li ke the conplaint in Wite, Jeffrey' s allegations
descri bed a “coherent and dangerous narrative” giving rise to
a reasonabl e concern that Forest would continue teaching and
possi bly endanger other children if not arrested before the

next day of school. See Feeley Aff. Pls’. Ex. 2 at p. 57. The
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totality of these circunmstances |leads this witer to concl ude
that Detectives Feeley and Magill conducted an adequate
i nvestigation, had probable cause to arrest Forest, and

therefore, did not violate Forest’s constitutional rights.

Onm ssi ons

Forest argues, in the alternative, that the detectives
| acked a reasonable belief in the existence of probable cause
because they intentionally onmtted facts that the nmagistrate
woul d have relied upon in determ ning whether or not to issue
an arrest warrant. Specifically, the affidavit did not
di sclose that Jeffrey was a special needs student taking
medi cation or that the incident took place in the presence of
ot her students and a teaching assistant.

To establish a constitutional violation using this
argunment Forest nust show. 1)Detectives Feeley and Mgil
knowi ngly and deliberately, or with a reckless disregard for
the truth, made statements or om ssions creating fal sehoods in
their warrant application; and 2)such statenments were materi al
or necessary to the finding of probable cause. Menebhi, 183
F. Supp. 2d at 502. An officer nmkes an assertion with
reckl ess disregard when viewing all the evidence, the officer

must have entertained serious doubts regarding the truth of
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his statenments or had obvious reasons to doubt the accuracy of
the information reported. 1d. at 503. The reckless disregard
standard requires an officer to have a “hi gh degree of

awar eness of the statenent’s probable falsity.” [d. (quoting

WIlson v. Russo, 212 F.3d 781, 788 (3d. Cir. 2000)).

However, awareness of a falsity is not enough to defeat a
probabl e cause determ nation. Menebhi, 183 F. Supp. 2d at
503. Forest nust also show that the omtted information was
mat erial to determ ning probable cause. 1d. To determ ne
materiality, the court nust insert the omtted information and
det erm ne whether the corrected affidavit evinces probable

cause. |d.; Freeman v. Murray, 163 F. Supp. 2d 478, 488 (M D

Pa. 2001). Wth an onmission, the inquiry is whether its
inclusion in the affidavit would have led to a negative

finding of probable cause. U.S. v. Castillo, 287 F.3d 21, 25

(1st Cir. 2002).

Forest has not presented the necessary factual dispute to
avoid summary judgnent on this issue. There is no evidence
that Detectives Feeley and Magill omtted material facts from
their affidavit know ngly, deliberately, or with a reckless
di sregard for the truth. Detective Feeley testified he does
not put his entire case in a warrant application, includes

only what is necessary to cover the elenents of the crime, and
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woul d never | eave sonething out just to get a magistrate to

sign an arrest warrant. Feeley Aff. Pls.” Ex. 2 at pgs. 14,

19.

Forest has not presented any evidence that Detective
Feel ey shoul d have entertained serious doubts as to the truth
of his statenments or the accuracy of his information. As
st at ed above, Detective Feeley found Jeffrey credi ble and knew
that Detective Smth previously interviewed Jeffrey and found
hi m bel i evabl e. Detective Feeley also knew that Jeffrey had
given simlar accounts to his nmother and Principal Rousselle.

In addition, this Court concludes that the omtted
information was inmaterial to the probabl e cause
determ nation. The fact that Jeffrey was a special needs
student taking nmedication would have strengthened a probable
cause determ nation as it supports the second el ement of
second degree sexual assault, i.e. the presence of a nental

disability. See Castillo, 287 F.3d at 27 (finding no materi al

om ssion where the omtted information would have strengt hened
probabl e cause). Although the incident took place in front of
ot her students and a teaching assistant and that could help
establish Jeffrey's credibility by verifying or disputing his
all egations, it was not material to a finding of probable

cause. See Lallemand v. Univ. of Rhode |Island, 9 F.3d 214,
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215-17 (1st. Cir. 1993)(finding officer entitled to qualified
immunity where affidavit for arrest warrant was based on
victims statenment and did not include statenents from ot her
W t nesses).

As previously discussed, to be protected by the qualified
imunity doctrine, the officers nust have held a reasonabl e

bel i ef regardi ng probable cause. Hunter v. Bryant, 502 U.S.

224, 228 (1991); See Menebhi, 183 F. Supp. 2d at 500 (noting

probabl e cause and qualified immunity are “inextricably |inked
such that the determ native issue in a qualified imunity

di spute is whether an officer reasonably believed the
information he or she possessed constituted probable cause”).
Forest has not shown a know ng, deliberate, or reckless

om ssion of material information to underm ne the probable
cause established by Jeffrey’s consistent and credible
conplaint. 1In short, there are no disputed material facts to
support Forest’s allegations of a constitutional violation and
no further analysis regarding qualified immunity is required.
Saucier, 533 U S. at 201 (noting if there is no constitutional
viol ation where the all egations are established, there is no
necessity for further inquiries regarding qualified immunity).
Therefore, as a matter of |aw, the Pawtucket Defendants are

entitled to qualified imunity and are shielded fromsuit and
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liability on Plaintiff’s 8§ 1983 cl ai ns.

B. Forest's § 1983 Cl ains

Forest’s failure to show a right to recovery under § 1983
provi des an additional reason to grant the notion for sunmary
judgnment. The statute provides:

Every person who, under col or of any statute,
ordi nance, regulation, custom or usage, of any
State or Territory or the District of Col unbia,
subj ects, or causes to be subjected, any citizen
of the United States or other person within the
jurisdiction thereof to the deprivation of any
rights, privileges, or imunities secured by the
Constitution and | aws, shall be liable to the party
injured in an action at law, suit in equity, or
ot her
proper proceeding for redress.

42 U.S.C. 8§ 1983. There are two elenments required to
establish a cause of action under 8§ 1983. First, a plaintiff
must allege the violation of a right protected by the

Constitution or |aws of the United States. Parratt v. Tayl or,

451 U. S. 527, 535 (1981). Second, a plaintiff nust show that
t he def endant acted under color of state law. 1d. In this
case, there is no dispute that the officers acted under col or
of state law. Therefore, in order to survive summry judgnent
on his 8§ 1983 cl ains, Forest nust show that the Pawtucket
police officers’ conduct rose to the level of a constitutional

violation. G ven the above analysis, this Court concl udes
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t hat Forest cannot sustain this burden.
Forest’s § 1983 Cl ai ns Based on the Fourth Amendnent

Count | of the Conplaint alleges violations of the Fourth
Amendnent based on Forest’s alleged unlawful arrest. The
essential predicate for a 8 1983 claimfor unlawful arrest is
t he absence of probable cause. Kelley, 149 F.3d at 646. See,
Menebhi, 183 F. Supp. 2d at 505 (noting probable cause to
arrest leads to a conclusion of no constitutional violation).
As denonstrated above, Defendants had both probable cause to
arrest Forest and a valid arrest warrant issued by a judicial
officer. Sinply put, Forest has not shown that there was a
constitutional violation and, thus, has no viable cause of
action for false arrest under § 1983.
Forest’s § 1983 Cl ai ns Based on the Fifth Amendnment

Count Il of the Conplaint alleges additional grounds for
§ 1983 cl ains based on violations of the Fifth Amendnment’s
guar ant ees of procedural and substantive due process. Here,
it is really the Fourteenth Anendnent that applies and
incorporates the Fifth Amendnent with regard to state action.
Wth respect to procedural due process, Forest argues a deni al
of his property interest in continued enploynment as a tenured
teacher wi thout an opportunity to be heard prior to his

arrest. Forest also alleges a violation of substantive due
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process arguing that the officers deprived himof his right to
be free fromtaint in his reputation, good name, honor and
integrity. These argunents are unpersuasive.

A plaintiff has a procedural due process clai munder §
1983 when the all eged conduct deprived the plaintiff of his
liberty by a distortion and corruption of the |egal process,
such as falsifying evidence or sonme other egregi ous conduct

resulting in the denial of a fair trial. Senra v. Cunningham

9 F.3d 168, 173 (1st Cir. 1993). The plaintiff rmust also show
no adequate state renedy available to rectify the harm 1d.;

See Reid v. State of New Hanpshire, 56 F.3d 332, 341 (1st Cir.

1993) (noting a procedural due process claimnmay not be

redressed under § 1983 where an adequate state renmedy exists).

This Court concludes that there was no distortion or
corruption of the legal process in this case. Forest was
arrested foll ow ng an adequate investigation and based on
probabl e cause. Additionally, Forest has not presented any
evi dence regardi ng the inadequacy of state |law renmedies. On
the contrary, the Conplaint contains eight counts all eging
various state tort clainms. Therefore, Forest has no § 1983
claimfor a violation of procedural due process.

Forest’s 8 1983 cl ai m based on a deni al of substantive
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due process nust also fail. To establish a substantive due
process violation, a plaintiff nust denonstrate an abuse of
governnment power that “shocks the conscience,” or an action
that is “legally irrational” in that it is not sufficiently

tied to any legitimate state interests. Collins v. Nuzzo, 244

F.3d 246, 250 (1st Cir. 2001)(quoting PEZ Properties, Inc. V.

Rodri guez, 928 F.2d 28, 31-32 (1st Cir. 1991)). Courts are
reluctant to find “consci ence shocking” behavior inplicating a
constitutional violation when the plaintiff was not physically
abused, detained, or prosecuted due to racial or political
notivation, or otherw se deprived of equal protection of |aw.
Senra, 9 F.3d at 173.

According to Count Il of the Conplaint, the substantive
due process claimis predicated on the all eged w ongf ul
arrest. However, this is not a sufficient substantive due

process violation to support a 8 1983 claim Albright v.

Aiver, 510 U. S. 266, 274 (1994)(holding in a § 1983 action
substantive due process affords no relief for an arrest

wi t hout probabl e cause). Turning to Forest’s claimof a
deprivation of his right to be free of taint to his
reputation, Forest has failed to present any evidence
indicating that the officers were guilty of irrational or

consci ence shocking behavior. There is no evidence that
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Forest was physically abused, detained or prosecuted out of
racial or political notivation. Accordingly, Forest has no 8
1983 claimfor violations of substantive or procedural due
process.
Forest’s § 1983 Cl ains Against the City of Paw ucket

This Court finds two additional grounds supporting its
grant of summary judgnment in favor of Defendant, City of
Pawt ucket. First, any liability the City may have under 8§

1983 is derivative. Flowers v. Fiore, 239 F. Supp. 2d 173,

178 (D.R 1. 2003). The City is not |liable unless its officers
viol ated Forest’s constitutional rights. [d. As previously
noted, the officers did not violate Forest’s constitutional
rights. Second, nunicipal liability under 8 1983 only
attaches when an official or officials responsible for
establishing final policy on a certain subject nmakes a

del i berate choice to follow a certain course of action. son

v. City of Pawtucket, 670 A 2d 233, 238 (1996)(citing Penbaur

v. City of Cincinnati, 475 U.S. 469, 483-84 (1986)). A court

may not find a City |iable under § 1983 unless the plaintiff
proves the existence of an unconstitutional policy. St. Louis

v. Praprotnik, 485 U S. 112, 128 (1988). Since Plaintiffs

have not presented any evidence regarding a rel evant policy

adopted by the City of Pawtucket, this Court grants summary
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judgnment for this reason as well.

C. State Law Clains Against the Pawtucket Defendants

This Court has jurisdiction over Plaintiffs’ state |aw
claims based on the parties’ diversity of citizenship. 28
U S C 8 1332(a)(1). Federal courts sitting in diversity mnust

apply the substantive law of the forumstate. Erie R R V.

Tonpkins, 304 U.S. 64, 78 (1938). Therefore, this Court will
resol ve the remaining clainms against the Pawtucket Defendants
by applying Rhode Island | aw and, where appropriate,

per suasi ve adj udi cations by courts of sister states and

consi derations of public policy as identified in state

deci si onal | aw. Norton v. Hoyt, No. 01-0156L, 2003 WL

21939753, at *3 (D.R 1. Aug. 13, 2003).

I ntentional Infliction of Enmotional Distress

Count Il of the Conplaint includes a claimfor
intentional infliction of enotional distress. Specifically,
Forest alleges that the Pawtucket Defendants’ conduct was
extrenme and outrageous and caused himto suffer severe

enotional distress. This argunment is also unpersuasive.

Under Rhode Island law, a plaintiff nust prove four

elements to maintain a cause of action for intentional
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infliction of enotional distress: 1)the conduct nust be
intentional or done with reckl ess disregard for the
probability of causing enotional distress; 2)the conduct nust
be extreme and outrageous; 3)there nust be a causal connection
bet ween t he wrongful conduct and the enotional distress; and
4)the enotional distress suffered nust be severe. Norton,
2003 W. at *4. A plaintiff’'s failure to prove any one of
these elenents leads to the claims demse. |1d. Liability is
only found where the conduct was so outrageous in character
and extreme in degree as to go beyond all possible bounds of
decency and be regarded as intolerable in a civilized
community. Restatenent (Second) of Torts 8 46 cnmt. d at 73

(1965). See Chanplin v. WAshington Trust Co. of Westerly, 478

A. 2d 985, 989 (R I. 1984)(adopting the standard set forth in

Section 46 of the Restatenent Second of Torts).

The Rhode |sland Suprenme Court also requires a plaintiff
to show physical synptonology in order to recover danmages.
Norton, 2003 WL at *4. Plaintiffs nust support clains of
mental and physical injury with conpetent expert medi cal
opinion as to origin, existence and causation. |d. (citations
omtted). Unsupported conclusory assertions of physical
injuries are not enough to survive a notion for summary

judgment. |d.
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In this case, Forest has not shown the requisite
intentional, extrenme, and outrageous conduct causing himto
suffer severe enotional distress. The nmere fact that the
Pawt ucket Defendants arrested Forest is not enough to support
his claimfor enotional distress, since the arrest was

supported by probable cause. Sietins v. Joseph, 238 F. Supp.

2d 366, 280 (D. Mass. 2003)(noting that applying for an arrest
warrant and making an arrest pursuant to an issued warrant is

not utterly intolerable in a civilized community); Finucane v.

Town of Belchertown, 808 F. Supp. 906, 911 (D. Mass. 1992).

Furthermore, Plaintiff’s conplaint relies on unsupported
conclusory assertions of physical ills. Forest has not
proffered any expert medi cal opinion regarding the origin,
exi stence, and causation of his alleged physical

mani festations. Since there is no evidence to support these
essential elements of a claimfor intentional infliction of
enoti onal distress, the Pawt ucket Defendants are entitled to

sunmary judgnment on this claimas well.
Negl i gence

I n Count 1V, Forest alleges that the Pawtucket Defendants
wer e negligent because they breached a duty to conduct a

“reasonabl e, responsi ble, conplete, accurate and/or thorough

i nvestigation” of the charges against him Conpl. at para.
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74. Under Rhode Island | aw, Forest must establish: 1)a

| egal |y cogni zabl e duty owed to him by the Pawt ucket

Def endants; 2)a breach of that duty; 3)proxinmate causation
bet ween the Pawtucket Defendants’ conduct and his injury; and

4)actual |oss or danmage. MIlls v. State Sales, Inc.,, 824 A 2d

461, 468 (R I. 2003). Since this Court has concluded that the
Pawt ucket Def endants conducted an adequate investigation and
had probabl e cause to arrest Forest, there was no breach of

duty and summary judgnment is appropriate on this count as

well. See Finucane v. Town of Belchertown, 808 F. Supp. 906,
911 (D. Mass. 1992)(granting summary judgnent on a state |aw
negligence claimstenming froman all eged fal se arrest where
the police officers had reasonabl e grounds or probable cause

to arrest).

Mal i ci ous Prosecuti on

Count V of the Conplaint states a cause of action for
mal i ci ous prosecution alleging that the Pawtucket Defendants
initiated crimnal proceedi ngs agai nst Forest for an inproper
pur pose and wi t hout probable cause. To establish the tort of
mal i ci ous prosecution, a plaintiff nust present clear proof
that the defendants: 1l)initiated a prior crimnal proceeding
against the plaintiff; 2)w thout probable cause;

3)maliciously; and 4)the proceeding termnated in the
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plaintiff’s favor. Rezendes v. Beaudette, 797 A 2d 474, 478-

79 (R1. 2002); Solitro v. Mffatt, 523 A 2d 858, 861-62 (R I

1987). \While recognized in Rhode |Island, actions for
mal i ci ous prosecution are traditionally disfavored because of
the belief that they deter crim nal prosecutions. Solitro,
523 A.2d at 862. Therefore, such actions receive stricter
scrutiny, including the requirenent that the plaintiff
establish the elements of malice and | ack of probable cause by

clear proof. |d.

This Court’s conclusion that the Pawtucket Defendants had
probabl e cause to arrest Forest negates the second el ement of
a malicious prosecution claim As such, the Pawtucket
Def endants are entitled to judgnment as a matter of |aw on

Count V of the Conplaint as well.

Loss of Consortium

Count VI presents a cause of action for | oss of
consortium A married person may recover damages for |oss of
consortium caused by tortious injury to his or her spouse.

R 1. Gen. Laws 8§ 9-1-41(a)(2002). Rhode Island |aw al so
al | ows an unenmanci pated m nor to recover damages for the | oss
of parental society and conpani onship caused by tortious

injury to his or her parent. 1d. at (b).
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The Rhode |sland Supreme Court has held that an action
for loss of consortiumunder 8 9-1-41 is a derivative claim
that is attached to the clainms of an injured spouse or parent.

Sama v. Cardi Corp., 569 A 2d 432, 433 (R 1. 1990). Such

action arises fromthe injured spouse or parent’s physical
injury and is dependent upon the success of the underlying
tort claim 1d. Therefore, if a husband or father has no
right to recover against a defendant, it follows that a

plaintiff wife or child has no such right either. [d.

In this case, Plaintiffs, Nancy and Eli zabeth Forest
al l ege that the Pawtucket Defendants’ actions surrounding
Forest’'s arrest caused themto suffer |osses of Forest’'s
consortium conpani onship, and society. However, this Court
has concluded that Forest has no right to recovery against the
Pawt ucket Defendants. Thus, it follows that neither Nancy nor
El i zabeth Forest have a right to recover because there is no
cause of action upon which to base a derivative claim
Therefore, this Court grants the Pawtucket Defendants’ notion

for summary judgment on Count VI of the Conplaint.

Puni tive Damages

Finally, Count VII sets forth a claimfor punitive
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danmages agai nst all Defendants.#* Punitive damages are awarded
when there is evidence of willful ness, reckl essness or
wi ckedness by the party at fault amounting to crimnality that

shoul d be punished. Kingston Mbile Honme Park v. Strashnick,

774 A .2d 847, 859 (R 1. 2001)(citations omtted). The Rhode

| sl and Suprene Court has held that a punitive damages award
against a nmunicipality is contrary to public policy. Gaff v.
Motta, 695 A 2d 486, 490 (R 1. 1997). A plaintiff may not

recover punitive damages without also establishing liability

for conpensatory or nom nal damages. Kerr-Selgas v. Anmerican

Airlines, Inc., 69 F.3d 1205, 1214 (1st Cir. 1995)(citations

omtted).

In the instant case, Forest may not recover punitive
damages because he has not established that the Pawtucket
Def endants are liable for conpensatory damages. Therefore,

t he Pawt ucket Defendants are entitled to summary judgment on

Forest’s punitive damages claimas well.

| V. Concl usi on

For the foregoing reasons, this Court grants the

“As previously stated, this Court will only consider the
puni tive damages cl ai magai nst the Pawt ucket Defendants because the
Montel | a Defendants did not file a notion for summary j udgnent.
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Pawt ucket Defendants’ notion for summary judgment as to Counts
| through VII of the Conplaint. This Court has jurisdiction
over the remaining state |aw cl ai ns agai nst the Montella

Def endants because of diversity of citizenship. Since the
Mont el | a Def endants have not filed a notion for summary
judgnment, Counts VII through Xl of the Conplaint asserted

agai nst themremain for disposition. Therefore, no judgnent

shall enter until all clainms are resol ved.

It is so ordered.

Ronal d R Lagueux
Senior United States District Judge
Oct ober , 2003
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